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Questionnaire – part 2

governance arrangements for state-owned enterprises
Coverage of the questionnaire 

The questionnaire concerns the governance arrangements affecting state-owned enterprises (SOEs) currently in effect. Respondents are asked to provide the latest available information, specifying in their response the year that the information concerns. 

Respondents are further asked, where relevant, to provide an indication of prospective or recent change in corporate governance arrangements. Recent change may be defined to cover the latest three years, or changes so recent that their full effect has not yet materialised.  

The Secretariat should be provided with copies, in English or French, of all relevant laws and regulations or a reference to websites from where they can be downloaded.  
In the following questions the relevant excerpts from the OECD Guidelines are provided for reference. Respondents may refer to the related annotations from the Guidelines for further explanation of relevant issues and points to consider in responding to the questionnaire. 
	Respondents are further asked to take into account the following guidelines established in part 1 of the questionnaire: 

The questionnaire concerns SOEs in principle at any level of government. While the OECD Guidelines, and the current OECD review, primarily focus on commercial enterprises under central government and federal ownership, a full picture of the SOE sector requires at least an estimate of the activities at the sub-national and regional level. If respondents are unable to provide a full coverage of SOEs then they are asked to inform the Secretariat of the exact limitations in their reporting. 

SOEs are principally defined as incorporated enterprises using a distinct legal form, separated from the public authorities. Insofar as non-incorporated government entities engage in commercial activities respondents are asked to include these entities in their response. They are invited consider as SOEs any activity that, according to national accounts definitions, qualifies as a quasi-corporation. (The definition is reproduced in Annex 1.)  Respondents are asked to inform the Secretariat of the exact definitions applied to this aspect of their reporting. 

The questionnaire concerns not only companies that are wholly or majority owned by the state, but also enterprises with a significant degree of state control. This is defined in the present context as including the ownership, directly or indirectly, of more than 10% of the voting rights in a listed or non-listed company.



Respondents are invited to provide an initial, brief explanation of the values or strategies influencing their governments’ decision to maintain state ownership over certain companies or sectors.  

I.
Ensuring an effective legal and regulatory framework for state-owned enterprises

	The legal and regulatory framework for state-owned enterprises should ensure a level playing field in markets where state-owned enterprises and private sector companies compete in order to avoid market distortions. The framework should build on, and be fully compatible with, the OECD Principles of Corporate Governance.

 


A. 
There should be a clear separation between the state’s ownership function and other state functions that may influence the conditions for state-owned enterprises, particularly with regard to market regulation.   
Questions: 
1. Are some SOEs used as a vehicle for industrial, regional and/or sectoral policies? If so, which ones? Is the responsibility for industrial/sectoral policies separated from the state’s ownership function vis-à-vis those SOEs affected by, or acting as an instrument for, these policies? If so, how?
2. What public bodies are responsible for regulating SOEs? What measures, if any, have been taken to secure a full administrative separation of responsibilities for ownership and market regulation within the general government?  
3. Please describe public procurement practices where an SOE acts as a prospective supplier. Are the government bodies responsible for procurement separated from the ownership function of the SOE? What, if any, other safeguards are in place to avoid conflicts of interest?    
B.
Governments should strive to simplify and streamline the operational practices and the legal form under which SOEs operate. Their legal form should allow creditors to press their claims and to initiative insolvency procedures.

Questions: 

4. Please list the legal forms under which SOEs may operate. In particular, does the law allow SOEs to have specific, different legal forms from other companies? If the answer to the previous question is yes: 
i. How do rules concerning the composition and structure of corporate boards, the authority of boards vis-à-vis the ownership function or disclosure requirements differ from those of private limited liability and listed companies?    
ii. Are some SOEs protected, wholly or in part, from insolvency or bankruptcy procedures by their specific legal status? Is there an explicit budget guarantee? If so, how is this administered?
iii. Do the legal forms of SOEs provide for different treatment of employees (e.g. remuneration, pension rights and job protection) compared with other companies? 
C. 
Any obligations and responsibilities that an SOE is required to undertake in terms of public services beyond the generally accepted norm should be clearly mandated by laws and regulations. Such obligations and responsibilities should also be disclosed to the general public and related costs should be covered in a transparent manner. 
Questions: 
5. How would you define the “normal commercial practices” of SOEs?  Please describe public service, public policy and other requirements that deviate from normal commercial practices that are placed on SOEs. 
6. By what inter-governmental processes are such requirements developed? Are they specified in laws or regulations? Are they defined in the statutes of the relevant SOEs? 
7. How are the costs of meeting such obligations covered?  How are they, if at all, disclosed to the general public?
D. 
SOEs should not be exempt from the application of general laws and regulations. Stakeholders, including competitors, should have access to efficient redress and an even-handed ruling when they consider that their rights have been violated. 

Questions:

8. What legal and arbitrational mechanisms for redress are available to the stakeholders of SOEs? How, if at all, do these mechanisms differ from those applicable to private companies? Are measures available to ensure an effective enforcement, including in cases where the outcome of juridical or arbitrational findings may go against the publicly owned entity? Are commercial disputes between two SOEs resolved through the court system, or are there special arbitration procedures?
9. Do SOEs or their board members have special legal privileges such as for example sovereign immunity to lawsuits? 
E. 
The legal and regulatory framework should allow sufficient flexibility for adjustments in the capital structure of SOEs when this is necessary for achieving company objectives. 

Questions:
10. Under what circumstances, and subject to what rules, may the capital structure of an SOE be changed? What measures are in place to secure an adequate disclosure, auditing and accountability of the company with regard to its capital structure? 
11. What influence does the ownership function, and other public bodies, have on the dividend policy of SOEs? Under what circumstances and/or subject to what limitations may the ownership unit transfer capital from one SOE to another (e.g. through a state bank)? 
F. 
SOEs should face competitive conditions regarding access to finance. Their relations with state-owned banks, state-owned financial institutions and other state-owned companies should be based on purely commercial grounds. 

Questions: 

12. Do governments provide state guarantees for SOE debts? If so, what mechanisms are available to, and used by, government to avoid moral hazard in consequence of managerial over-confidence?  
13. Please describe the primary lenders to SOEs. In particular, do state-controlled financial institutions act as lenders to (other) SOEs? If the answer to the previous question is yes: 

i. What mechanisms, if any, ensure that the creditor/debtor relationship is conducted at arm’s length, on purely commercial terms and free from undue influence by government officials? 
14. How important is trade credit from one SOE to another as a source of finance? Do SOEs have substantial arrears with one another?  
II.
The state acting as an owner

	The state should act as an informed and active owner and establish a clear and consistent ownership policy, ensuring that the governance of state-owned enterprises is carried out in a transparent and accountable manner, with the necessary degree of professionalism and effectiveness. 




A.
The government should develop and issue an ownership policy that defines the overall objectives of state ownership, the state’s role in the corporate governance of SOEs, and how it will implement its ownership policy.

Questions:
15. An “ownership policy” would normally define the state’s overall ownership objectives; articulate the mandate of the ownership entity and clarify its main functions;  
specify the state’s expectations from the companies; and 
spell out the main principles followed by the ownership entity regarding the exercise of the ownership rights. Based on this, has your government implemented, or partly implemented, an ownership policy? 

16. Please describe the main priorities underpinning the government’s ownership policy for SOEs. How does the policy vary according to sectors and economic activities? Is this ownership policy disclosed in public forums and, if so, where is it accessible? 

17. What government bodies are responsible for defining the ownership policy? Has it been defined in consultation with stakeholders (e.g. consumers; employees) and the general public? How is it implemented and monitored? 
B.
The government should not be involved in the day-to-day management of SOEs and allow them full operational autonomy to achieve their defined objectives. 

Questions:

18. What safeguards are in place to prevent the government from intervening in the day-to-day management of SOEs? Does government have the right to give directions directly to SOE managers? If yes, under which circumstances and subject to what public disclosure requirements? 
19. Do the government’s ownership entities communicate commercial policies and strategies to SOE boards on a regular basis, or is the government guidance provided in more irregular or informal ways?    

C.
The state should let SOE boards exercise their responsibilities and respect their independence.
Questions:  
20. Are SOE boards granted full responsibility and autonomy to define – in accordance with the objectives defined by the government – strategies for the company? By what processes does government or its ownership unit set objectives and communicate them to SOE boards?   
21. Where ministry officials are appointed to the board of directors of SOEs, how independently are these officials functioning? For example, do they get written instructions on how to vote on the agenda? In partly owned SOEs, are these officials entitled to keep confidential company or commercial business information for themselves, without informing the Ministry?
D.
The exercise of ownership rights should be clearly identified within the state administration. This may be facilitated by setting up a co-ordinating entity or, more appropriately, by the centralisation of the ownership function.   
Questions:  
22. What public sector bodies are involved in owning, or exercising the ownership function of, SOEs? What is the size of their staff and financial resources? 
23. In case there are several such bodies, how is a sufficient degree of coordination of actions and policies achieved (e.g. in appointing boards; operational control)? 
24. Conversely, has a central ownership unit been established? If this is the case: 

i. What are the precise responsibilities of the ownership unit? Does it exercise the ownership function of all SOEs or only in certain areas of the economy? Does it exercise the ownership function alone, or does it act in coordination with the treasury and/or line ministries? 

E.
The co-ordinating or ownership entity should be held accountable to representative bodies such as the Parliament and have clearly defined relationships with relevant public bodies, including the state supreme audit institutions.   

Questions:
25. What are the accountability requirements to the co-ordinating or ownership entity? Are these defined directly vis-à-vis Parliament and other representative bodies, or indirectly via the accountability of government ministries? What is the role of state auditing institutions vis-à-vis the ownership unit, individual SOEs and parliament?
F.
The state as an active owner should exercise its ownership rights according to the legal structure of each company. 

F.1
[The state’s prime responsibilities include:] Being represented at the general shareholder meetings and voting the state shares. 
Questions:

26. Which procedures and rules are in place guiding state representation in general shareholder meetings? What is the role of the state coordinating or ownership entity?  

F.2
[The state’s prime responsibilities include:] Establishing well structured and transparent board nomination processes in fully or majority owned SOEs, and actively participating in the nomination of all SOEs’ boards. 
Questions:
27. How is the board nomination process designed? Is there a role for independent nomination committees? How is a sufficient degree of transparency around the process, including regarding nomination criteria, secured?  What is the role of the incumbent SOE board?
28. Where the state is not the sole owner, what are the procedures for consulting with other shareholders? Where the state has a minority holding, does it retain a right to appoint board members? If so, does it systematically use this right? 
F.3
[The state’s prime responsibilities include:] Setting up reporting systems allowing regular monitoring and assessment of SOE performance. 
Questions:
29. What external reporting systems are in place for SOEs? Do these vary according to organisational form or ownership structure of SOEs?
30. What processes and methods do coordinating or ownership entities use to monitor SOEs performance? In particular, to what extent is benchmarking to absolute targets or relative to private or other public enterprises undertaken? 

F.4
[The state’s prime responsibilities include:] When permitted by the legal system and the state’s level of ownership, maintaining continuous dialogue with external auditors and specific state control organs. 
Questions:
31. Is a continuous dialogue with external auditors legally permitted? If yes, what are the prevailing practices in structuring the cooperative relationship?    
F.5
[The state’s prime responsibilities include:] Ensuring that remuneration schemes for SOE board members foster the long term interest of the company and can attract and motivate qualified professionals. 
Questions:
32. By what procedures, and according to which standards, are SOE board remuneration policies established? For instance, how does remuneration compare with similar private companies? Are they based on performance benchmarking with regular follow-up?  
 III.
Equitable treatment of shareholders

	The state and state-owned enterprises should recognise the rights of all shareholders and in accordance with the OECD Principles of Corporate Governance ensure their equitable treatment and equal access to corporate information. 




A.
The co-ordinating or ownership entity and SOEs should ensure that all shareholders are treated equitably.

Questions:
33. Do the non-state shareholders in SOEs have the same legal rights as shareholders in other companies, and as the state? Otherwise, what are the main differences? 
34. Does the state use priority shares (e.g. “golden shares”) and other such mechanisms to exercise control beyond its ownership stake? If yes, please indicate in what cases and provide details. 
35. Where the state is a controlling shareholder, are there any rules or explicit policies concerning the consideration that must be given to the interests of minority shareholders? 
36.  Are there special rules and procedures for transactions among SOEs? What safeguards are in place that such transactions are conducted at arm’s length and not to the detriment of minority shareholders?   
37. What options for redress do minority shareholders have if they consider their rights violated?
C.
SOEs should develop an active policy of communication and consultation with all shareholders. 

Questions: 

38. What standards for information and consultation are established by national law? Are SOEs required to, or do they on their own accord, go beyond these standards? Is the SOE board able, at all times, to identify the enterprise’s non-state shareholders? 
D. 
The participation of minority shareholders in shareholder meetings should be facilitated in order to allow them to take part in fundamental corporate decisions such as board election.  
Questions: 

39. Historically, to what extent have non-state shareholders participated in the general meetings of SOEs? Are they able to vote in absentia? 
40. What role do non-state shareholders in SOEs play in nominating board members? Do SOEs use cumulative voting, proportional representation or other mechanisms that facilitate minority representation? Are qualified majorities needed for certain shareholder decisions?
IV.
Relations with stakeholders
	The state ownership policy should fully recognise the state-owned enterprises’ responsibilities towards stakeholders and request that they report on their relations with stakeholders. 




A.
Governments, the co-ordinating or ownership entity and SOEs themselves should recognise and respect stakeholders’ rights established by law or through mutual agreements, and refer to the OECD Principles of Corporate Governance in this regard.

Questions:

41. Do legal provisions, regulations or mutual agreements establish specific rights for the stakeholders (e.g. employees; consumers; creditors) in SOEs? If yes, please describe. For instance, are there special rules for employee board representation? Or mandatory consultations with stakeholder groups, including consumers?  
42. What are the policies and practices for providing stakeholders with timely and adequate information about the SOE? 
B. 
Listed or large SOEs, as well as SOEs pursuing important public policy objectives, should report on stakeholder relations. 

Questions: 
43. What, if any, formal requirements are there for SOEs – or for listed or large SOEs – to make public reports on their relationship with stakeholders? What is the required scope and topical coverage of such reporting? Does it include social and environmental issues? Are any internationally recommended standards of reporting adhered to? 
C.
The board of SOEs should be required to develop, implement and communicate compliance programmes for internal codes of ethics. These codes of ethics should be based on country norms, in conformity with international commitments and apply to the company and its subsidiaries.  

Questions: 
44. Are SOEs required to develop internal codes of ethics and, if so, what is the scope and coverage of these codes? To what extent are they based on, and consistent with, agreed international standards? What measures are in place to ensure that these codes are followed, such as mechanisms for reporting on violation and assignation of responsibilities for implementation?
V.
Transparency and disclosure
	State-owned enterprises should observe high standards of transparency in accordance with the OECD Principles of Corporate Governance. 



A.
The co-ordinating or ownership entities should develop consistent and aggregate reporting on state-owned enterprises and publish annually an aggregate report on SOEs.

Questions:
45. What types of information, financial as well as non-financial, does the co-ordinating or ownership unit provide? In what form and how frequently is it made public? Is the information provided in an aggregate form covering all, or most, SOEs?   
B.
SOEs should develop efficient internal audit procedures and establish an internal audit function that is monitored by and reports directly to the board and to the audit committee or the equivalent company organ.

Questions:
46. Have internal audit procedures been established in all SOEs? If not, which SOEs do? To whom do the internal auditors report? Do they work in consultation with the external auditors? Are board audit committees or equivalent in place?  
C.
SOEs, especially large ones, should be subject to an annual independent external audit based on international standards. The existence of specific state control procedures does not substitute for an independent external audit.  

Questions:
47. Are SOEs – or at least listed or large SOEs – required to be subject to external audits along the lines of listed companies? What is the role of state auditing bodies vis-à-vis the external auditors? What are the auditing standards applied to SOEs? What procedures are in place to ensure that eternal auditors are independent of management and large shareholders? 
D.
SOEs should be subject to the same high quality accounting and auditing standards as listed companies. Large or listed SOEs should disclose financial and non-financial information according to high quality internationally recognised standards.  

Questions:
48. What accounting conventions are applied to SOEs? In particular, do large or listed SOEs comply with IFRS or US GAAP standards? Or, are there local equivalent standards? Insofar as accounting requirements in SOEs differ from private companies, please explain the differences.  
E.
SOEs should disclose material information on all matters described in the OECD Principles of Corporate Governance and in addition focus on areas of significant concern for the state as an owner and the general public.  

Questions:
49. What are the requirements for periodic disclosure of financial and non-financial information by SOEs? Does each SOE publish regular reports? If so, with what frequency and according to what timeliness requirements?    

E.1
[Examples of information to be disclosed include:] A clear statement to the public of the company objectives and their fulfilment.  

Questions:
50. Are SOEs’ main objectives disclosed to the public and, if so, how? Are they required to report on the fulfilment of these objectives? If so, in what form?  
E.2
[Examples of information to be disclosed include:] The ownership and voting structure of the company.  

Questions:
51. Does the ownership or co-ordinating entity publish information about the control structures in SOEs, including mechanisms such as golden shares and power of veto over key corporate decisions?  
E.3
[Examples of information to be disclosed include:] Any material risk factors and measures taken to manage such risks.  

Questions:
52. Are SOEs required to provide information on material risk factors and their risk management systems? How are off-balance-sheet assets and liabilities treated? 
E.4
[Examples of information to be disclosed include:] Any financial assistance, including guarantees, received from the state and commitments made on behalf of the SOE.  

Questions:
53. Insofar as SOEs benefit from state guarantees or (other) subsidies, are these fully disclosed? 
E.5
[Examples of information to be disclosed include:] Any material transaction with related entities.  

Questions:
54. What is the definition of a “related entity” of an SOE? What, if any, are the disclosure requirements for transactions with related parties? What mechanisms are available to prevent abusive related party transactions?   
VI.
The responsibilities of the boards of state-owned enterprises

	The boards of state-owned enterprises should have the necessary authority, competencies and objectivity to carry out their function of strategic guidance and monitoring of management. They should act with integrity and be held accountable for their actions.  



A.
The boards of SOEs should be assigned a clear mandate and ultimate responsibility for the company’s performance. The board should be fully accountable to the owners, act in the best interest of the company and treat all shareholders equitably.

Questions:

55. Insofar as all SOEs have boards of directors (if not, please explain), what board structure (e.g. unitary vs. two-tier) is chosen and what are their specific responsibilities? What is the typical size of an SOE board? 
56. What collective and individual responsibilities for SOE board members are stipulated by laws and regulations? Do the boards face the same responsibilities and liabilities as is the case in private companies and do they receive training concerning these responsibilities and liabilities? Do liabilities differ between board members nominated by the state and those nominated by other shareholders and/or stakeholders? 
57. What mechanisms are available for holding board members accountable? For example, are SOEs required to issue a Directors’ Report along with the enterprise’s financial statement? What is the role of external auditors in holding boards accountable? 
58. If board members operate subject to direct instructions of a higher authority, is there a legal notion of a “shadow director”? Is there a system of “replacement” directors? 
B.
SOEs boards should carry out their functions of monitoring of management and strategic guidance, subject to the objectives set by the government and the ownership entity. They should have the power to appoint and remove the CEO.  

Questions:
59. To what extent is it acceptable and legitimate for public authorities to directly influence board decisions? How would one define “undue influence” or “political interference” in an SOE board’s operation? 
60. What rules have been established to ensure that SOE board members, subject to the corporate charter, base their decisions on the good of the company? What are the sanctions if a board member were found to have been unduly influenced by outside persons or institutions?   

61. Do SOE boards have the authority to effectively monitor and, if necessary, change the top management? Are they free to recruit CEOs without consultation with government officials? What, if any, safeguards are in place to prevent political interference in the process? 
C.
The boards of SOEs should be composed so that they can exercise objective and independent judgement. Good practice calls for the Chair to be separate from the CEO.   

Questions:
62. What are the board nomination procedures in SOEs? Is there a requirement, or a widespread practice, to nominate a certain number of independent or non-executive directors? How, if at all, does your country define the “independence” of directors? May government employees and politicians serve on SOE boards and, if so, subject to what conditions (e.g. in respect of remuneration) and limitations?  
63.  Is it common, or is it allowed, that the chief executive officer of an SOE at the same time serves as chair of the board? 
D.
If employee representation on the board is mandated, mechanisms should be developed to guarantee that this representation is exercised effectively and contributes to the enhancement of the board skills, information and independence.   

Questions:
64. Is employee representation mandated on SOE boards? If so, do they have the same duties and responsibilities as all other board members? How are such board members appointed? 
65. What, if any, training is provided to employee representatives to prepare them for their board duties? What safeguards are in place to ensure the confidentiality of board deliberations?    

E.
When necessary, SOE boards should set up specialised committees to support the full board in performing its functions, particularly in respect to audit, risk management and remuneration.   

Questions:
66. How pervasive is the use of specialised board committees in SOEs? Are such committees mandated by law or regulation? What are the most widespread types of board committees? 
67. Where SOE board committees exist, are their mandates, composition and working procedures well-defined and disclosed? What are the criteria for selecting members for board committees? In what cases is a role for independent directors and directors with specific expertise mandated? 
F.
SOE boards should carry out an annual evaluation to appraise their performance.   

Questions:
68. Are SOE boards formally required to carry out self evaluations? If so, what performance benchmarks are commonly applied? What is the role of external advisors and independent experts in the process? To what bodies are the outcomes of the appraisal communicated?  
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